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STATEMENT OF THE CASE 

This case comes to the Court by a Petition for Review of 
a" order of deportation, under the provisions of Sec. 106 of the 
Immigration & Nationality Act. 

On February 4, 2°/5, at Hartford, Connecticut, a deportation 
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.leaving was held, and the Appellant, Tobon, was found deportable 
under the provisions of Sec. 242 of the Act. (admin. Record #7.) 
Tobon appealed to the Board of Immigration Appeals (Admin. 

Recorc 3) which appeal was dismissed by the Board on April 9, 1977 
(Admin. Record #3.) A Warrant of Deportation issued on May 10, 

1975 (Admin. Record #1.) 

Tobon, is a citizen and native of Columbia, admitted to the 
Unite'-; States as a visitor for pleasure on March 14, J.'71. He 
was authorized to remain in the United States until Septe. Per 13, 
—71. (Admin. Record #11.) On July 10, 1973, Toton marrved 












o 


- 2 - 


Leticia Genoveva Silva, at Hartford, Connecticut. (Appellant's 
Brief, Appendix A). Mrs. Tobon is an alien, lawfully admitted 
for permanent residence in the United States. (Appellant's 
Brief, Appendix B). On August 13, 1974, Mrs. Tobon submitted 
to the Immigration & Naturalization Service (hereinafter referred 
to as INS) an Application for Verification of Lawful Permanent 
Residence of an Alien (1-550) (Appellant's Brief, Appendix C) 
which was approved by INS, and forwarded to the U.S. Consul 
at Bogota, Columbia on January 8 , 1975. (Appellant's Brief, 
Appendix B). Tobon was assigned a priority date of August 15, 
1974, (Appellant's Brief, Appendix D), the date upon which the 
original 1-550 reached INS. 

There was, at the time of the deportation hearing, and there 
is presently, a waiting period of approximately two and one-half 
years between the establishment of a priority date and the 
availability of a visa number under which a visa may be issued 
to the alien. (Appellant's Brief, Appendix E.) 
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II 

S TATEMENT OF ISSU ES 

IS A FEDERAL REGULATION WHICH DISCRIMINATES AGAINST PERSONS 
EXEMPTED FROM A CERTAIN STATUTORY VISA REQUIREMENT, AND WHICH 
THEREFORE FAVORS THOSE PERSONS NOT EXEMPTED FROM THAT REQUIREMENT 
UNCONSTITUTIONALLY DISCRIMINATORY? 

Ill 

ARGUMEN T 

A 

While it is admitted that Congress has extremely wide 
latitude to legislate with regard to aliens ( Kliendienst v. 

Mandel , 408 U.S. 753, Harisiades v. Shaugh n essy , 342 U.S. 580, 

The Chinese Exclusion Case , 130 U.S. 561, Dunn v. I,N.S. , 

499 F2d. 856), still that plenary power is subject to 
Constitutional limits ( Mow Sun Wing v. Hampton , 500 F2d. 1031) 
and in particular those protections of the Fourteenth Amendment 
relating to due process aid to equal protection, even though 
the presence of the alien within the United States is illegal. 
( Bolanos v. Kiley , 509 F2d. 1023.) 
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Congress has provided a plan of Immigration whereby, in 
general, aliens are admissible to the United States unless 
specifically made ineligible or excluded by law. (Immigration 
& Nationality Act.) Sec. 212 of the Act deals with certain 
categories of aliens who are ineligible or excluded. Among 
those, in particular, are aliens seeking to enter the U.S. 
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for the purpose of performing skilled cr unskilled labor. 

(Sec. 212 (a) (14), the Act.) However, that basis of ineligibility 

and excusions does not apply where the Secretary of Labor 
has certified to the Secretary of State and to the Attorney 
General that there re generally speaking) insufficient workers 
to perform that labor, and that the admission of the alien 
will not adversely affect the U.S. Labor market. Thus, if the 
alien obtains a certification, he is not excludible. 

The same statutory section applies to natives of either 
hemisphere. However, for natives of the Western Hemisphere, 
an exception is made: Parents, spouses and children of U.S. 
citizens or permanent resident aliens are exempted from the 
labor certification provisions entirely. (Sec. 212 (a) (14), 

the Act.) 

Thus, in a limited sense, we may restate the statute as 
it applies to Western Hemisphere aliens and this case as, "Aliens 
who are not married to permanent residents are ineligible to 
receive a visa unless they have received a labor certification." 


What, then, are the adminstrative mechanics involved? In the 
case of the applicant for labor certification, a document is 
submitted to the state Department of Labor, and then endorsed 
(let us assume favorably) by the federal Department of Labor, who 
reports its action back to the local office of INS. The 
approved certification is forwarded to the appropriate Consul 







^ General for action. Since only 120,000 aliens are Dermitted 

I to enter the United States each year from Western Hemisphere, 
and since there are more aliens awaitinq visas then available 
visa numbers, a priority date -- the date the alien was permitted 
to "net in line" — is assigned to the alien's visa registration. 
In the above example, that priority date is th e d ate of app r oval 
of the labo r ce rtification. (22 C.F.R. 42.62 (b) (1)). 

For the alien who is not subject to these requirements, the 
Drocedure is to submit form 1-560 to the local INS office. 

This is a request to INS that thev verify the permanent resident 
status of the resident alien spouse. A search of INS records 
is made, and if it appears that the spouse was in fact lav/fully 
admitted for permanent residence, the approved 1-550 is forwarded 
to the Consul General. The priority date assiqned, under 22 
C.F.R. 42.62 (b) (2), is the date the 1 -550 w as submi tted to INS . 

D 

It is this distinction which forms the basis of T obon's 
arqument: That where the statute prescribes the attainment of 

a certain status — having been certified — the applicant's 
priority date is the date he attained that stafus. But, where 
the statute is not applicable at all because of the attainment 


of a certain status -- e.q. marriage to a oermanent resident — 
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it is not the date of attainment of that status which aoplies, 
but some arbitrary date of application f<”>r verification of 
the spouse's status. In the former case, the status did not 








<3> exist until the certification was qranted; in the latter, the 
status pre-existed, but merelv had not been registered. 
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In a recent case, the U.S. District Court for the Eastern 
District of New York has said, "Unless the immigration laws in 
question are whol’y devoid of any conceivable rational 
purpose, or are fundamentally aimed at achieving a goal 
unrelated to the regulation of immigration, they are not 
unconstitutional encroachments on the right to equal protection 


of the laws." (Fiallo v. Levi, 


F. Supp. , USDC FNY, 


11/28/75). The impostion of a registration requirement on 
those not excludible under the provisions of Sec. 212 (a) (14) 

is clearly unrelated to the regulation of immigration. It is 
related only to a rule of housekeeping; one which savs that 
one alien may get in line v/hen he attains a particular status, 
but that another alien may qet in line only after havina attained 
a status, and then after having had that status registered. It 
should be noted that it is not Tobon's position that the 
procedures need be changed; only that the priority date 
subsequently established must be the date of the marriage; the 
date the alien attained the status; iust as it is the date of 
the labor certificate, the date that the alien attained the statu 


Even so, how does this affect Tobon with regard to the 
deportation he faces? Simply stated, had he been given the 










priority date to which he should have been entitled, July, 1973; 
he would have been nearly eliqible for a visa at the time of 
his deportation hearinq, February, 1975. It is the nolicy of 
the Imrniqration Service at Hartford to qrant extended voluntarv 
departure to those who can show that a visa will be available 
to them within sixty days (01 242.10). Had Tobon received a 
proper priority date, Tobon could have applied for that relief. 
As it is, he was not then apparently eliqible, and the Service 
was precluded, under that provision, from eonsiderinq such relie 
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II 

A 


IV 


RELIEF REQUESTED 


The appellant, therefore, requests an order of this Court 

declaring 22 C.F.R. 42.62 (b) (2) unconstitutional under the 

facts of this case; an order to the lilted States Consul 

General at Boqota, Columbia, that a priority date of duly 10, 

1973 be granted to Fabio Tobon, and an order vacatinq all prior 

proceedings, remanding the case to the District Director, INS, 

Hartford, with instructions to proceed in accordance with what 

f 

applications may be made to him bv Tobon within thirty davs 
hereafter, said Tobon having a priority date of July 10, 1973. 

In the event that the relief '-•r.uaht above is denied, the 
appellant requests that this Court reinstate the voluntary 
departure accorded to him by both the Immigration Judge at 
his Deportation Hearinq, and by the B oard of Immigration Appeals, 
for a period of thirty days from the date of the Court’s 
decision on this appeal. 


Respectfully submitted, 

/// 


/s/i! 

i • A ’ 

By { v —' •'-r v — 

SfErHEN B.ClIORTON, ESQUIRE 
Attorney for the Petitioner 

CERTIFICATION 

II 
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to* 0.k Snrrt 

H.nf'ffL r.»nn o4ioA <Q> Appellant's Brief unon Thomas J. Cahill, United States ' ttorne” 
for the Southern District of New York, Attorney for Respondent, 
by forwarding a conv, postage prepaid. 
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October 23, 1974 


Mr. James Smith, District Director 
Immigration & Naturalization Service 

135 High Street ~ 

Hartford, Connecticut * ’•> 

'/ ; 

Re: Fabio Tobon 

Leticia Tobon 

* k * * ■* •■*■ 

Dear Mr. Smith: A 

-Tk 

We are resubmitting Form 1-550 with corrections Der your request, 

' , I 

Very truly,, yours, y 

ft) * * '-W 

A.J ■■ 

Stephen B. Horton 

SBH/krd ' I '* 

I 

Enc. Form 1-550 / 


Dear Mr. Smith: 
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a*v ■ M iat '.".'i'.'i 

iitt-,’ Sticol 


Nicholas R. Carowall 
M. Donald Carowall 
Stsphan a. Horton 
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Auguat 13, 1*74 * . ^ ' 1^. 

.>■«■•>«* iiraj 

U. S. Immigration 4 Naturalisation Service «* ^3 

135 High Street '* •*,... ^3 

Hartford, Connecticut ,, ^ , 'HpiB 

> i , , * J 

Re; Falio Hector Tobon Coma z • 

Icticl a Tobon ^ ' -'v 

lontKvuen: ^ J9 

' " ‘ '*'*.• *1 

We aru enclosing herewith Form 1-550 together with Fans n.ii fc'y2[ 
on behalf of our client*, Fablo and hetici. To^oi? lEo^nJlo.e* 

13 » mi tiffed cop- of their marriage certif icate, and a <*ack ,- *f 3 
In the amount of $J.T0. ****** a . y-WAW 

Veny truly gaun, u, 

* Stephen B. Horton 

_ i 
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APPENDIX D 



DSL -869 
7/73 


Secclon Consular 
Bogota, Colombia 

MAR 4 - 1975 


Eatlmado sefiort 


Su aollcltud para viaa de lnalgrante ha aldo raglatrada ea la aigulante 
{orm *‘ 'Tu.hu. ,u--6cmu ; d- haWV, HtLcfort. _ 


yAVOR IGNORAR LOS PARRAFOS qUE NO ESTEM MARCAPOS ■ 


LJ S* ha determlnado que loa requlaltoa da la Secclon 212(a) (14) dal Acta 

da Irunlgraclort y Natura1lzaclon, rafonaada, no aon apllcablaa an au caao. 




Eata oficlna ha reclbido al formato 1-530 o 1-130 qua fua praaantada 
al Departamento da Innigraclon por au pariante an loa Eatadoa Unldoa. 


U Eata oficlna ha raclbldo una certlflcaclon de trabajo, debldameate 

aprobada, la cual fue praaantada a la Oficlna Local Eatatal da Emplaoa 
por au prcaunto patron. 


LJ Eata oficlna ha aprobado la aollcltud da certification da trabajo qua 
uated preaento rcclentamente. 


LJ Eata oficlna ha reclbido, debldamente aprobada por el Departaaaato de 
Trabajo de loa Eatadoa Unldoa, la aollcltud de certlfleaclOa de trfbejo 
que uated preaento. 


Al eatablecer au claalficaclon caao un aollcltante que feuneiloa requj^ 
aftoa, uated ha adqulrldo una fecha de prlorldad de 1 (y J } 1 ' 


J2L 


Debldo a la llmltaclon numerlca anual de 120.000 reclenteaenta lnpueata 
para lnmlgrantea de loa paiaea del Hetalaferio Occidental, actualmenta 
no hay cupoa dlaponlblea para peraonaa n^ci^a^ e^^toa pafaea y cuya 


fecha de prlorldad eati deapuea de 


Hlentraa no ae pueda eatablecer un plaso deflnldo del picladc da aapare, 
el aollcltante tendra que eaperar por un tleapo conalderable. Eata 
oficlna le notlflcara lo maa pronto poalble para que ae prepare a llenar 
au aollcltud formal para vlaa. Uated debe lnformarnoa por eacrlto cual- 
qufef camblo de dlrecclon o de eatado civil. 


Lf S1RVASE COMPLETAR 1 DEVOLVER INMEDIATAMENXE a eata oficlna la Forma 
DSP-70 adjunta, Datoa Blograflcoa, para conaecuclon de vlaa. 


Atentamente, 

C 

.7 /Vernon D. McAnlnch 
Conaul de loa 
Eatadoa Unldoa de America 















U.S.DEPAR^MBm’ OF STATE 


BUREAU OF SECURITY AND CONSULAR AFFAIRS 


VISA OFFICE 


Number_ 

VOLUME II 


WASHINGTON D C. 


AIR PRIORITY 


AVAILABILITY OP IMMIGRANT VISA NUMBERS FOR rrfl 


1. This bulletin relates tc the allocation of immigrant visa numbers for use 
during February- Consular officers are required to report to the Department of State 
the priority dates of all documentarily qualified visa applicants each month. The 
Immigration Service similarly reports the dates of all qualified applicants for 
adjustment of ste- .. To the extent possible under the numerical limitations, 
allocations art made for all such demand for visa numbers received by January 12th 

in the chronological order of the priority dates reported. If there is more demand 
than can be satisfied within the statutory or regulatory limits, the classification 
or foreign state or dependent area in which demand is excessive is deemed to he 
oversubscribed. The cut-off date for an oversubscribed category is the priority 
date of the first applicant who could not be reached within the statutory or 
regulatory limits. V.ly applicants who have a priority date earlier than that date 
may be issued visas. 

2. Allocations of visa numbers for persons born in areas other than the independent 
countries of the '-e-tern Hemisphere are governed by the provisions of Section 203(a) 
ol the Imn.igtat.on an. bat ior.ality Act, as amended, which, prescribes preference 
categories as follows: 

first prcf-rence (unmarried tens and daughters of L'.S. citizens): 20% 
of the over-all limitation of 170,000 in any fiscal year; 

Second pref. rer.ee (spouses and unmarried sons and daughters of aliens 
lawfully admitted for permanent residence): 20% of the over-all 
limitation, plus any numbers not required for first preference; 

.bird preference (members of the professions o r persons of exceptional 
a. 1 1 1 1y in the sciences and arts): 10% of the over-all limitation; 

lourth preference (married sons and daughters of U.S. citizens); 10% 
of the over-all limitation, plus any numbers not required by the 
first three preference categories; 

Fifth preference (brothers and sisters of U.f. citizens): 24% of the 
over-all limitation, plus any numbers not required by the first 
four preference categories; 

bixth preference (skilled and unskilled workers in short supply): 10% 
of the over-all limitation; 

Seventh preference (refugees): 6% of the over-,ill limitation; 

Nrnprefercnce (other immigrants): numbers no* used tv the never preference 
categories. r 
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